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Statement of Case 


This is an appeal from a conviction of second degree 
murder under an indictment which charged the appel 
lant with first degree murder. There was a sharp con¬ 
flict in the testimony as to just exactly how the killing 


occurred. There were only two people who saw how 
it occured. One was Ethel Tucker, a sister of the de¬ 
ceased, and the other was the defendant himself. 

On behalf of the Government, the testimony indi¬ 
cated that the defendant, who had been for a good 
many years a cook on the dining cars of the Atlantic 
Coast Line running between Washington and Florida, 
had been living for more than a year past at the home 
of Josephine Jordan at 1623 1st Street, N. W., Wash¬ 
ington, D. C.; that the said Josephine Jordan was the 
mother of the deceased, who did not live in the same 
premises. It further appeared that the appellant had 
been living at this house with Willie Juanita Jordan, 
one of the sisters of the deceased, as his common-law 
wife. On the 5th day of March, 1935, the appellant 
came in from his run on the dining car and was re¬ 
lieved from duty at about 2 o’clock in the afternoon. 
He was paid on that day and left the dining car and 
went to 1623 1st St., N. W., where he had been living. 
For some reason or other he had decided to move into 
another part of the City and came in and made ar¬ 
rangements to move his things and left. He returned 
about 5 o’clock with a truck and had most of his things 
moved away, but did not get them all by reason of the 
fact that some of his clothes were at the cleaners. It 
further appeared that he had a grip in which he car¬ 
ried his knives and forks which he used when he was on 
the dining car and that he left this grip at the house. 
At about 5 o’clock he left the house and returned about 
9 o’clock in the evening and at that time he had with 
him his brother-in-law. When he came to the house 
the mother of the deceased asked him if he wanted 


something to eat and at his request prepared some¬ 
thing. There was also there at that time Willie Juanita 
Jordan, the girl with whom he had been living, and her 
sister Ethel Tucker. They sent out and got Some beer 
and some whiskey which they drank; and everything 
appeared to be quiet and orderly at the timel A little 
wiiile later on, at the suggestion of Willie Juanita 
Jordan, the appellant and she w r ent out to get some 
draft beer. They went out of the house aloi^e and left 
the others there and after they had gone a little ways 
they met Ethel Tucker, the other sister. These three 
w^ent from there to Harrison’s Cafe at the intersec¬ 
tion of Florida and New Jersey Avenues, N. W., where 
they had some beer and some sandwiches. Some of the 
Government’s witnesses testified that while there 
Meadow r s, the appellant, acted very disagreeably, but 
at about midnight they left the restaurant. Something 
wras said about a poker game at 320 Florid^ Avenue, 
N. W., and Meadows and the two sisters wrent up to this 
place where the poker game was in progress. The 
testimony indicated that Willie Juanita Jordan did not 
w^ant to play, but that Meadows gave her $5.00 with 
wiiich to play. However, she said she did not want to . 
play because of the fact that Lent was abort to com¬ 
mence and she intended to keep Lent and therefore 
Meadows and Willie Juanita Jordan left the place, 
leaving the other sister there. Shortly aftei: they left 
the place they w^ere going in the direction of home when 
she contended that Meadows struck her and snatched 
her pocketbook and that she assumed that he was try¬ 
ing to get the $5.00 back which he had given her to play 
poker with. A fight ensued in which she struck him 
and she ran away from him; the next tiling she knew 
w r as when she turned around and saw twro i]nen strug- 
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gling. She testified that she went back to where they 
were and discovered that it was her brother, the de¬ 
ceased, struggling with Meadows. It further appeared 
from the testimony that the deceased, who was a man 
much larger than the appellant and, as they testified, 
was a “youngster/ 7 knocked the appellant down three 
or four times, and that the appelant thereupon got up, 
picked up his hat and left, and the deceased then left the 
scene of this fight with his sister. The sister, Willie 
Juanita Jordan, testified (Bill of Exceptions, pg. 4, 
Line 11) that the appellant said, addressing her brother, 
“that if he lived he would kill him, 77 and then left the 
scene. She testified further that she and her brother 
went back to 320 Florida Avenue and got her sister and 
the three of them were returning. They had arrived 
at about the place of the original encounter when they 
saw the appellant coming towards them. She testified 
that at that time she was on the inside, the deceased 
was in the center, and Ethel Tucker, the other sister, 
on the outside. The witness further testified that when 
she saw the appellant approaching he had a bag in one 
hand and his other hand in his pocket. She testified 
that she ran and after she had gotten a little ways off 
turned around and saw them tussling. The next thing 
she saw her brother grab himself, start across the 
street, and fell, whereupon she fainted. The other 
sister, Ethel Tucker, testified that when Juanita re¬ 
turned with her brother to 320 Florida Avenue her 
mouth was bloody and bruised and swollen and that the 
three of them left as testified to by Juanita. Ethel 
Tucker testified that when they saw Meadows ap¬ 
proaching her brother told them to walk in front and 
that as Meadows passed them he struck at Jordan 
with a knife; that she put up her hand to block off the 




blow and was cut on the finger by the knife.j She fur¬ 
ther testified that Meadows next grabbed hbr brother 
and stated that he would get him and the witness asked 
Meadows not to cut him; that there was a tussle and 
Meadows ducked and struck with all his mig^Lt causing 
himself to fall down into a basement and that her 
brother dropped on his side; that Meadows lost the 
knife when he fell into the basement nearby; that when 
her brother Alfred got up and turned she saw that his 
whole right side of his body was bloody; thai; a taxicab 
driver came up and took her brother to th^ hospital, 
and that Meadows left and was caught shortly after¬ 
wards by police. She testified that her brother Alfred 
struck at Meadows but missed him and according to 
her testimony, Jordan did not strike Meadows on the 
second occasion at all. 


Emmett Johnson testified on behalf of th(e Govern¬ 
ment and stated that he operated a drugstore at 143 
Florida Avenue, N. W., and that during the Jfrrst alter¬ 
cation his attention was attracted on this occasion by 
the dullness of a sound of an impact and he looked out; 
that he saw Willie Juanita Jordan running about 40 
or 50 feet away where two other women joined her, and 
that the fight started between Jordan and Meadows; 
that a woman went back and started to pull) at one of 
them and remonstrated with them; that Meadows 
started to strike at her and the taller m^an struck 
Meadows and knocked him down twice; that] Meadows 
arose and said, “If God lets me live, I am going to 
kill you,” and pointing to the woman said, “I am going 
to kill you too.” He testified that a half hour later 
he heard a scream and ran out and saw thd man who 


had been cut, but that he did not see the actual alterca¬ 
tion the second time. The testimony further showed 
that the appellant Meadows was a much smaller man 
than the deceased and that he was physically disabled 
by reason of the fact that he had been wounded in the 
leg during the war and was also suffering as a result 
of having been gassed and that he received compensa¬ 
tion from the Government for his injuries. The police 
arrived in a very few moments and Lt. Weber of the 
Metropolitan Police Department arrested Meadows a 
short way from where the incident occurred. He asked 
Meadows if he had cut the man, to which Meadows 
frankly replied that he did, and that his reason for 
doing so was in order to defend himself. 


The appellant, testifying in his own behalf, stated 
that he had come home that evening as described by 
the witnesses for the Government and explained how 
he had made arrangements to move and what he did 
up to the time he went with Jordan’s two sisters to the 
poker game at 320 Florida Avenue. He testified fur¬ 
ther that when they left there with Willie Juanita Jor¬ 
dan he asked her for the return of the $5.00 because 
she did not play poker, and that she refused to give 
it to him, and that he attempted to get it from her; 
that he was scuffling with her when out of a clear sky 
Alfred Jordan appeared on the scene and struck him 
from behind and knocked him down; that Juanita ask¬ 
ed her brother not to do that because of the fact that 
they were not fighting, but just scuffling over money, 
but the witness testified Jordan continued and knocked 
him down four or five times; that he got up and asked 
Jordan what the trouble was, to which Jordan replied, 


“Oh, you know.” The appellant thereupon accused 
Jordan of taking advantage of him because he, the ap¬ 
pellant, had been drinking, but he denied |hat he at 
that time or at any other time threatened to kill Jordan. 
He then went back to the place where he lived to get 
the remainder of his personal belongings. He said his 
face was swollen, and that he bore other eyidence of 
having been in a fight. When he returned toj the house 
Mrs. Jordan noticed his condition and wanted to know 
whether or not he had hurt Juanita and refused to let 
him have his clothes; that the witness thereupon took 
his bag and a pair of shoes and left in order to avoid 
the crowd, figuring that they would beat him up. He 
testified that he did not at that time open the bag or 
take out a knife. He started to go back to| Palmer’s 
place, which was 320 Florida Avenue, to p^y Palmer 
$2 that he owed; that as he left the hous^ Jordan’s 
mother stated that if he hurt Juanita that she would 
make Alfred Jordan kill him; that Mrs. Jordan follow¬ 
ed him out of the house and that he stopped at Mary 
Green’s at 124 Florida Avenue to get rid of her, but 
that the mother continued to follow him. He stated 
that at the gasoline station he saw Juanita, Ethel and 
Jordan; that Jordan was walking in the nfiddle, and 
that as the appellant past them (Bill of Exceptions, 
pg. 30, Line 14) “Alfred stepped out and struck the de¬ 
fendant beside the head; that Alfred kicked him when 
he was down; that Ethel kicked the defendant in the 
face, causing his face to be skinned and his eye to be 
bruised; that Jordan kicked defendant about five or six 
times in a delicate spot; that defendant vfas on the 
ground all this time; that he tried to get loose and 
failed; that his bag was still in his hand; that he 
scrambled around, opened the bag, pulled out the first 
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knife he found, and while on the ground raised up and 
struck at Jordan once, hut does not know what part of 
the body he struck; that Jordan thereupon turned his 
foot loose and he was able to get up and run; that 
thereafter, when he saw Detective Weber, he admitted 
cutting Alfred.” 


At the close of the case the appellant requested the 
Court to give the following instruction, which was re¬ 
fused: 


“The Court instructs the jury that if they find 
from the evidence that the defendant, at the time 
he stabbed the deceased, actually and honestly be¬ 
lieved that he was in danger of grave bodily harm, 
he was justified in cutting the deceased. The test 
is not as to whether he acted as a reasonable and 
prudent man would do under the circumstances, 
but the test in law is what was the actual state of 
the defendant’s mind at the time he did the act 
complained of, taking into consideration all of the 
circumstances surrounding the entire transaction. 
And the Court further instructs the jury that the 
defendant, if he believed he was in grave danger 
of bodily harm, had a right to stand his ground 
and not retreat, and repulse his assailant with all 
the force that he believed to be necessary in order 
to avoid serious bodily injury to himself . 9 9 


This prayer was denied and an exception noted. 


After explaining to the jury the various degrees of 
homicide, reasonable doubt, etc., the Court, in its 
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charge, used the following language: (Bill i>f Excep¬ 
tions, pg. 39, Line 25 to pg. 40, Line 18 inclusive): 

“The defendant particularly relies upon what, 
in law, we call the plea of self-defense, j With re¬ 
spect to that plea, you are told, as a matijer of law, 
that if the accused did not provoke th£ assault, 
and had, at the time of the occurrence, reasonable 
ground to believe—and in good faith believed— 
that the deceased intended to take his life or to do 
him great bodily harm, the defendant was not ob¬ 
liged to retreat nor to consider whether he could 
safely retreat, but was entitled to stand pis ground 
and meet any attack made upon him by the de¬ 
ceased, in such manner and with such force as, 
under all the circumstances he, at the moment, 
honestly believed and had reasonable grounds to 
believe was necessary to save his own life or to 
protect himself from serious bodily harm. 

“As having a bearing upon this plea,, you are 
told that both the accused and the decadent had 
equal rights to be in the street where phis thing 
happened. You are further told that assault with 
bare fists only, does not of itself justify one! in 
repelling such assault, to resort to thd use of a 
dangerous or deadly weapon, in a manner calcul¬ 
ated to produce death or serious bodily harm. 
There must be something more than siich an as¬ 
sault with fists. There must be the hoijest belief, 
on the part of the defendant, that deatjh or seri¬ 
ous bodily harm was imminent at the hapds of the 
decedent.” 


The jury retired and brought in a verdict pf murder 
in the second degree. 
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ARGUMENT 


It is to be noted that there were a number of dis¬ 
crepancies in the testimony of the witnesses on behalf 
of the Government and the testimony of the defendant. 
For instance, Ethel Tucker, on direct examination, 
stated (Bill of Exceptions, pg. 10, Line 6): “That 
Meadows approached with his right hand in his 
pocket;” whereas, on cross examination, (Bill of Ex¬ 
ceptions, pg. 13, Line 5) she said that “he had his bag 
in his right hand and his left hand in his pocket.’’ She 
testified that when her brother told her to walk in front 
she did so, but that she did not know where her sister 
was, although she knew she was there at the time. The 
witness Johnson testified that the defendant said, “If 
God lets, me live, I am going to kill you,” and that 
Meadows said to Willie Juanita Jordan “I am going 
to kill you too;” whereas, the witness, Willie Juanita 
Jordan, did not say anything about the appellant 
threatening to kill her, but merely said that he told 
Jordan “that if he lived he would kill him.” 

The testimony on behalf of the Government would 
indicate that the defendant was not seriously hurt in 
his altercation with the deceased. However, Doctor 
Angevine of the District of Columbia Jail testified that 
he examined Meadows when he came to the jail and 
that he was beat up around the face and body, with 
bruises more or less, and that his face was rather 



swollen and he ordered him transferred to the infirm¬ 
ary where his face was treated until the swelling went 
down. Meadows himself testified that he had walked 
limp since the night of the fight because Jordan had 
twisted his leg and that the others had kicked him in 
the stomach and that he remained in the jaij infirmary 
for about 12 days for his leg. It is fair io assume, 
therefore, that Meadows, the appellant, hadi been very 


badly beaten up by the deceased. This is 
significant by reason of the words of the C 
instruction to the jury. The Court said (] 
ceptions, page 40, Lines 9 to 15): 


“As having a bearing upon this ple|a, you are 
told that both the accused and the decedent had 
equal rights to be in the street where this thing 
happened. You are further told that assault with 
bare fists only, does not of itself justify one, in 
repelling such assault, to resort to thd use of a 
dangerous or deadly weapon, in a n^anner cal¬ 
culated to produce death or serious bodjly harm.” 


This language, while it is apparently explained by 
the part that follows it, could be very misleading in 
that it might cause the jury to believe that if the de¬ 
ceased assaulted the appellant with nothing but his 
fists, under no circumstances would the appellant be 
justified in using a deadly weapon to protdct himself. 
In this case, the defendant was convicted of murder 
in the second degree which carries with it the theory 
that it was the intention of the appellant to kill the 
deceased. The evidence shows very clearly that there 
was an altercation between the deceased and the.appel¬ 
lant, but that in cutting the deceased, as thd appellant 


a dmi ts lie did, he did not cut him in a vital spot and 
only cut him once. If he had intended to kill the de¬ 
ceased he would in all probability, have struck him in 
a vital spot and more than once, and the fact that he 
did not do this would indicate that he was trying* to 
defend himself rather than to kill the deceased. The 
evidence tended to show that the deceased was a much 
younger and stronger and heavier man than the appel¬ 
lant. This should have been explained to the jury. As 
was said in the case of Marshall v. United States, 45 
App. D. C. 373, on page 384: 

“The question was whether, from the character 
of the deceased and his action at the time, defend¬ 
ant could reasonably infer or believe that he was 
in danger of his life, or of serious bodily harm. 
The true test for the application of the jury is 
whether the circumstances presented to the mind 
of the defendant were such that they would have 
produced upon the mind of any reasonable, prud¬ 
ent person, situated as the defendant was at the 
time, the reasonable belief that the deceased 'was 
then about to kill him, or to do him serious bodily 
harm. 

Sacrini v. United States, 38 App. D. C., 371, 
378; Beard v. United States, 158 U. S. 550, 563, 
39 L. Ed. 1086, 1091, 15 Sup. Ct. Rep. 962, 9 Am . 
Crim. Rep. 324; Rowe v . United States, 164 U. S. 
546, 41 L. Ed. 547, 17 Sup. Ct. Rep. 172.” 


Again, in 13 R. C. L. page 820 we find the statement: 

“An assault with the fists may be sufficient 
under some circumstances to create a belief that it 
is necessary to kill; but this can be true only in 




extreme cases, for a blow with the hand can hard¬ 
ly be deemed to warrant a resort to a deadly 
weapon. State v. Stockman, 82 S. C. 3$8, 64 S. E. 
595,129 A. S. R. 888; High v. State, 26 Tex. App. 

in Q W OQQ Q A Q T? AQQ ” 


However, there is a great difference betwjeen a blow 
from the hand and a case where a man has tyeen knock¬ 
ed down in the street on two different occasions with¬ 
in the space of thirty minutes by the same man and 
beaten to such an extent that he is compelled to remain 
in the hospital for approximately 12 days. Certainly, 
he suffered severe bodily harm and had every reason to 
believe that he would suffer more bodily h^rm unless 
he defended himself with the best means available to 
him at the time, taking into consideration ajLl the facts 
and circumstances surrounding the case. 


Corpus Juris, Vol. 30, at page 70, states 
follows: (Para. 242): 


“Sudden or Fierce Attack; Imminent Danger . 
Accused need not retreat w’here the assault upon 
him is so fierce that he cannot yield a step without 
manifest danger of loss of life or enornious bodily 
harm and there is no other way of savihg his own 
life. Some courts state broadly that the right of 
accused when in imminent danger to take life does 
not depend on whether there is an opportunity to 
escape; under such circumstances he is not com¬ 
pelled to step aside or to flee. More Incited state¬ 
ments are that a person may stand his ground and 
slay his assailant where the attack is sudden and 
the danger imminent and to retreat woiid increase 




his peril; that accused is not obliged to turn his 
back upon danger which is in fact imminent; and 
that, where the peril is great and the danger to 
life or limb imminent, and the person is without 
fault, the law does not require him to increase his 
danger by putting himself at a disadvantage. It 
must not be overlooked that the events which ter¬ 
minate iin a homicide frequently occur with great 
rapidity. The suddenness of the attack may put 
accused to the wall. A person who is being for¬ 
cibly and rapidly attacked cannot be required to 
retain the presence of mind, calmness, and com¬ 
posure necessary to weigh with nicety the ques¬ 
tion whether some other means short of taking life 
will answer the purpose; especially where deceased 
has previously attacked accused with a deadly 
weapon and without provocation and has threat¬ 
ened to take the life of accused.’’ 


This Court, in Thomas v. United States , 55 App. D. 
C. 89, on page 90 sets forth a proper instruction in a 
case involving self-defense, in the following language: 

“Now the defense here is that of self-defense. 
The law of self-defense, as it is briefly described, 
means simply the right of an individual to protect 
himself in his life, his limbs, and his property from 
injury, j And in the development of that doctrine 
the law has come to be that, if a man honestly and 
reasonably believes that he is in immediate danger 
of death or grievous bodily harm from another, 
he may stand his ground, and if he kills such other 
he has not exceeded the bounds of lawful self- 
defense. 
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“In other words, if a person is so circumstanced 
or so situated that he honestly believei, and has 
reasonable grounds for the belief, that hk can save 
himself from death or serious bodily haitm only by 
taking the life of an assailant, he has the right so 
to protect himself. As applied to the instant case, 
if you believe from all of the evidenc^ that the 
defendant at the time of the occurrence was in 
such a situation that he honestly believed, and had 
reasonable grounds to believe, that he could save 
himself from serious bodily harm only by killing 
his wife, then he had the right to do so. 


“You must bear in mind, however, thatj to justify 
killing under such circumstances the ^person so 
circumstanced must have an honest belief that such 
a situation was present, and in order to constitute 
an honest belief there would have to be reasonable 
grounds for the belief. In other words, a mere 
pretense of force would not justify a killing. 


“Now, in conclusion, if you shall beljieve from 
the evidence that the defendant honestly believed 
at the time of the occurrence that he was in im¬ 
mediate danger of death or of grievous bodily 
harm from his wife, he had the right to stand his 
ground, as it is called, and if in so doing he killed 
her he would not have exceeded the bounds of law¬ 
ful self-defense. In other words, if ypu believe 
from the evidence that the defendant was in such 
a situation that he honestly believed, and had reas¬ 
onable grounds to believe, that he could save his 
life, or could save himself from serious bodily 
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harm, only by killing his wife, then, as I say, he 
had a right to do so.’’ 


CONCLUSION 

In the light of the foregoing, it is respectfully sub¬ 
mitted that the Court erred in its charge to the jury 
when he told them that an assault with bare fists only 
does not justify one in repelling such assault to resort 
to use of a dangerous or deadly weapon in a manner 
calculated to prevent death or serious injury or bodily 
harm. This appellant contends that the Court should 
have explained to the jury that an assault with fists 
alone could justify the use of deadly weapons, but that 

i 

in order to determine whether the assault was of such 
a nature they should take into consideration all of the 
circumstances, not only the size and physical condi¬ 
tion of the parties, but the nature of the weapon used 
in repulsing the assault and the manner in which it was 
used; that if the Court had done this this appellant 
could not and should not have been convicted for more 
than the crime of manslaughter. 

Respectfully submitted, 

Harry T. Whelan, 

Attorney for Appellant. 
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BRIEF OF APPELLEE V 


STATEMENT OE FACTS 

* 

The statement of facts contained in appellant’s 
brief fairly summarizes that portion of the evidence 
necessary for the consideration of the Court on this 
appeal, and therefore, it is not deemed necessary 
to add or detract from his statement of i facts be- 
cause a fair picture is presented to the Cotrt. 


ARGUMENT 


that the 
the jury, 


The only question raised on appeal is 
court did not fully and adequately charge 
but erred in charging the jury as follows: j 

As having a bearing upon this Jplea, you 
are told that both the accused and the dece¬ 
dent had equal rights to be in the street where 
this thing happened. You are further told 
that assault with bare fists only does not of 
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(1) 


2 


itself justify one, in repelling such assault, 
tOi resort to the use of a dangerous or deadly 
weapon, in a manner calculated to produce 
death or serious bodily harm. 

As a pure generic proposition of law there might 
be some basis for appellant’s contention if this was 
all that the court said upon the subject of self-de¬ 
fense. But, it is elementary that an isolated sen¬ 
tence or paragraph of the court’s charge should not 
be read and construed alone but should be read in 
the light of the entire charge. Upon this subject 
the court clearly and definitely instructed the jury 
that something more than bare fists were neces¬ 
sary; that there must be an honest belief on the 
part of the defendant that death or serious bodily 
harm was imminent. 

The entire charge as given by the court in this 
case was as follows (R. 40): 

As having a bearing upon this plea, you 
are told that both the accused and the de¬ 
cedent had equal rights to be in the street 
where this thing happened. You are further 
told that assault with bare fists only does 
not of itself justify one, in repelling such as¬ 
sault, to resort to the use of a dangerous or 
deadly weapon, in a manner calculated to 
produce death or serious bodily harm. 
There must be something more than such an 
assault with fists. There must be the honest 
belief, on the part of the defendant, that 
death or serious bodily harm was imminent 
at the hands of the decedent. 


3 


In the case of Thomas v. United States, 55 Appls. 

D. C. 89, the court said: 

You must bear in mind, however, that to 
justify a killing under such circumstances 
the person so circumstanced mus" have an 
honest belief that such a situation was pres¬ 
ent, and in order to constitute an honest be¬ 
lief there would have to be reasonable 
grounds for the belief. In other words, a 
mere pretense of force would not justify a 
killing. 

Now, in conclusion, if you shRll believe 
from the evidence that the defendant hon¬ 
estly believed at the time of Jthe Recurrence 
that he was in immediate dangeif of death 
or of grievous bodily harm fron^ his wife, 
he had the right to stand his ground, as it is 
called, and if in so doing he killed her he - 
would not have exceeded the bounds of law¬ 
ful self-defense. In other words, if you be¬ 
lieve from the evidence that the defendant 
was in such a situation that he hbnestly be¬ 
lieved, and had reasonable grounds to be¬ 
lieve, that he could save his lifR, or could 
save himself from serious bodily harm, only 
' • hy killing his wife, then, as I sayf, he had a 
right to do so. 

While the exception to this charge was 
general, it now is contended that the state¬ 
ment by the court, “In other woJds, a mere 
pretense of force would not justify a kill¬ 
ing”, may have misled the jury, 
questioned, however, that, aside 


It is not 
from this 


statement, the charge constituted I a substan- 
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tial compliance with our ruling in Price v. 
United States, 51 App. D. C. 106, 276 F. 628. 
It will be observed that the court in the pres¬ 
ent case clearly and forcefully instructed the 
jury that they were to decide the case on the 
evidence. The court then said 4 4 that, if a 
man honestly and reasonably believes that 
he is in immediate danger of death or griev¬ 
ous bodily harm from another, he may stand 
his ground, and if he kills such other he has 
not exceeded the bounds of lawful self-de¬ 
fense.’ 7 This was a correct abstract state¬ 
ment of the law, but the court further eluci¬ 
dated the statement, and then specifically 
said to the jury that, if they believed from 
all of the evidence that the defendant, at the 
time of the occurrence, was in such a situa¬ 
tion that he honestly believed, and had rea¬ 
sonable grounds to believe, that he could 
save himself “from serious bodily harm only 
by killing his wife, then he had the right to 
do so.” The court then indulged in an ab¬ 
stract statement of the fact that an honest 
belief must be founded upon reasonable 
grounds, adding the words to which appel¬ 
lant objects. Had that been the end of the 
charge, there might have been some merit in 
appellant’s contention, although the court 
did not intimate that the acts of the decedent 
in the present case, as portrayed by the ap¬ 
pellant, constituted “a mere pretense of 
force”, and the language of the court, when 
considered in the light of the context, well 
may have referred to a pretense on the part 
of the accused. But the charge did not end 
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with this abstract statement. Oh the con¬ 
trary, all that the court had said concerning 
the law of self-defense was included in the 
recapitulation, and removed all possible am¬ 
biguity as to the court’s meaning in the 
statement to which appellant objects. This 
recapitulation already has been gijsren. 

And in this case, as in the case above (fited, it is 
inconceivable that a jury with ordinary intelli¬ 
gence, after listening to the charge, coiild fail to 
understand the law of self-defense as applied by the 
court. Certainly no one could have bepn misled 
by this charge, as it was definitely pointed out to the 
jury that there must be an honest belibf on the 
part of the defendant that he was in darjger of se¬ 
rious bodily harm or death. It is suggested by ap¬ 
pellant that a lay jury may be misled, butf certainly 
we are not to presume that a jury, after being prop¬ 
erly instructed as to the law, would be misled as 
to the meaning of the instructions so given. 

And in the case of Price v. United States, 51 App. 
D. C. 106, the law of self-defense is cleaijly defined 
by this Court, in which the Court in its discussion 
of the first assignment of error has the following to 
sav: 

V 

The first assignment of error to be con¬ 
sidered is whether the court properly in¬ 
structed the jury as to the law of self-de¬ 
fense. The court in his charge s£id: 

“If a person is so circumstanced or so 
situated that he honestly believe^ and has 
reasonable grounds for the belief that he can 
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save himself from death or serious bodily 
harm only by taking the life of an assailant, 
he has the right to protect himself. In other- 
words, if you believe from the testimony that 
Price in this case was in such a situation that 
he honestly believed, and had reasonable 
grounds to believe, that he could save him¬ 
self from serious bodily harm only by killing 
Smith, then he had the right to kill him.” 

It is insisted, on behalf of the defendant, 
that this instruction did not meet every phase 
of the evidence. We do not understand 
counsel to contend that this charge was in¬ 
correct in point of law, nor do we think 
such a contention could be sustained. Beard 
v. U. 8., 158 U. S. 550, 564, 15 Sup. Ct. 962, 
39 L. Ed. 1086. The latest expression of the 
Supreme Court, in Brotvn v. U. S., 256 U. S. 
335, 41 Sup. Ct. 501, 65 L. Ed. 961 (May 16, 
1921), is that— 

6 'If a man reasonably believes that he is 
in immediate danger of death or grievous 
bodily harm from his assailant, he may 
stand his ground, and if he kills him he has 
not exceeded the bounds of lawful self- 
defense.” 

That is substantially the charge in the 
present case, for it would be legally impos¬ 
sible for a man honestly to believe a thing, 
unless reasonable grounds existed for the 
belief; in other words, the law regards as 
pretense, and not belief, that which has no 
reasonable basis. We are of the view that, 
under the charge as given, defendant’s 
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counsel was in no way embarrassed in pre¬ 
senting to the jury every phase of the 
evidence. 

It is significant also in this case that while the 
defense offered a prayer relating to self-defense 
which was denied, the court pointed out that the 
lower court, in its general charge, had properly 
instructed the jury as to the law of self-defense. 

And in Holmes v. United States, 56 App. D. C. 
183, the court, in defining the law of self-defense, 
had this to say: 

The law of self-defense is a law of neces¬ 
sity, and that necessity must bear all sem¬ 
blance of reality, and appear to admit of no 
other alternative, before taking life will be 
justifiable or excusable. Logue v. pom., 38 
Pa. 265, 80 Am. Dec. 481. In the case at 
bar, the jury might well believe the appel¬ 
lant did not believe himself in imminent dan- 
ger when he handed a weapon to Preeman, 
requesting him to use it. There wps ample 
testimony from which the jury might con¬ 
clude that the appellant went far beyond the 
necessities of the case, even conceding his 
belief that Leisinger was a trespasser. If 
he did, self-defense is eliminated. | Hurd v. 
State, 108 S. W. 1064, 119 Tenn. p84, 595; 
Agee v. State, 64 Ind. 344; Com. y. Crotty, 
10 Allen (Mass.) 403, 87 Am. Dec. 669; Cor¬ 
tez v. State, 69 S. W. 536, 44 Tex. cjr. R. 169, 
182. 

In the case of Preston v. United States No. 6451 
of the Court of Appeals for the District of Colum- 
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bia, this court had the following to say concerning 
the issue involved herein: 

A careful reading of the record convinces 
ps that appellant had a fair trial, and the 
evidence, as we think, fully sustains the ver¬ 
dict of the jury. The shooting occurred on 
the morning of February 2, 1935. Appel¬ 
lant and his victim had had an altercation at 
the home of one Clifton Dillard in the Negro 
section of Washington. Appellant had then 
gone to his home, a short distance away and, 
when a little later he saw the deceased com¬ 
ing down the street, he went to his room on 
the second floor of his house, got his pistol, 
walked out into the street and accosted de¬ 
ceased and demanded that he pay him a 
dollar and a half which he owed him. The 
evidence given by those w r ho witnessed the 
shooting is that appellant knocked deceased 
down, and while he lay on the ground, shot 
him several times, declaring as he fired into 
his prostrate body, “I will kill you and send 
you to hell.” It is true, appellant, as a 
witness, described the incident differently, 
declaring that deceased began the street 
altercation by abusing him and attempting 
to impede his progress and at the same time 
“easing his hand out of his pocket”; and 
that it was this act and his apprehension 
of bodily harm that induced him to fire the 
fatal shots. But this conflict was for the 
jury and, they having determined the guilt 
of appellant, this is certainly not a case in 
which we can properly interfere. The judg¬ 
ment of the lower court is therefore affirmed. 
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CONCLUSION 


properly 
erdict on 


In view of the fact that the jury was 
instructed in this case, and returned a \ 
the issues joined, it is submitted that tpis Court 
should not disturb the verdict of the juriy, and in 
answer to appellant’s brief, it is submitted that the 
court did fully charge the jury with respect to the 
law of self-defense, and therefore, the loiver court 
committed no error, but on the contrary fully and 
adequately charged the jury within the meaning of 
the Price and Thomas cases heretofore cited in 
Appellee’s brief. 

Respectfully submitted. 

Leslie C. Garnett^ 

United States Attorney. 

Louis L. Whitestone, 
Assistant United States Attorney. 
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